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EUSSIA'S LIABILITY IN TOET FOE PEESIA'S BEEACH 

OF CONTEACT 

On August 18/31, 1907, the Governments of Great Britain and 
Eussia entered into the following agreement: 

His Majesty the King of the United Kingdom of Great Britain and 
Ireland and of the British Dominions beyond the Seas, Emperor of India, 
and His Majesty the Emperor of All the Eussias, animated by the sin- 
cere desire to settle by mutual agreement different questions concerning 
the interest of their States on the Continent of Asia, have determined 
to conclude Agreements destined to prevent all cause of misunderstand- 
ing between Great Britain and Eussia in regard to the questions referred 
to, and have nominated for this purpose their respective plenipotentiaries, 
to wit : 

His Majesty the King of the United Kingdom of Great Britain and 
Ireland and of the British Dominions beyond the Seas, Emperor of India, 
the Bight Honourable Sir Arthur Mcolson, His Majesty's Ambassador 
Extraordinary and Plenipoteniary to His Majesty the Emperor of All 
the Eussias; 

His Majesty the Emperor of All the Eussias, the Master of his Court 
Alexander Iswolsky, Minister for Foreign Affairs; 

Who, having communicated to each other their full powers, found in 
good and due form, have agreed upon the following: 

Arrangement concerning Persia. 

The Governments of Great Britain and Eussia having mutually 
engaged to respect the integrity and independence of Persia, and sin- 
cerely desiring the preservation of order throughout that country and its 
peaceful development, as well as the permanent establishment of equal 
advantages for the trade and industry of all other nations ; 

Considering that each of them has, for geographical and economic 
reasons, a special interest in the maintenance of peace and order in cer- 
tain provinces of Eussia adjoining, or in the neighborhood of, the Eus- 
sian frontier on the one hand, and the frontiers of Afghanistan and 
Baluchistan on the other hand, and being desirous of avoiding all cause 
of conflict between their respective interests in the above mentioned 
Provinces of Persia; 

Have agreed on the following terms. 
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I. 

Great Britain engages not to seek for herself, and not to support in 
favour of British subjects, or in favour of the subjects of third Powers, 
any concessions of a political or commercial nature — such as conces- 
sions for railways, banks, telegraphs, roads, transport, insurance, etc. — 
beyond a line starting from Kasr-i-Shirin, passing through Isfahan, 
Yezd, Kakhk, and ending at a point on the Persian frontier at the inter- 
section of the Eussian and Afghan frontiers, and not to oppose, directly 
or indirectly, demands for similar concessions in this region which are 
supported by the Eussian Government. It is understood that the above- 
mentioned places are included in the region in which Great Britain 
engages not to seek the concessions referred to. 

II. 

Eussia, on her part, engages not to seek for herself and not to sup- 
port, in favour of Eussian subjects, or in favour of the subjects of third 
Powers, any concessions of a political or commercial nature — such as 
concessions for railways, banks, telegraphs, roads, transport, insurance, 
etc. — beyond a line going from the Afghan frontier by way of Gazik, 
Birjand, Kirman, and ending at Bunder Abbas, and not to oppose, 
directly or indirectly, demands for similar concessions in this region 
which are supported by the British Government. It is understood that 
the above-mentioned places are included in the region in which Eussia 
engages not to seek the concessions referred to. 

III. 

Eussia, on her part, engages not to oppose, without previous arrange- 
ment with Great Britain, the grant of any concessions whatever to 
British subjects in the regions of Persia situated between the lines men- 
tioned in Articles I and II. 

Great Britain undertakes a similar arrangement as regards the grant 
of concessions to Eussian subjects in the same regions of Persia. 

All concessions existing at present in the regions indicated in Articles 
I and IT are maintained. 

IV. 

It is understood that the revenues of all the Persian customs, with 
the exception of those of Farsistan, and of the Persian Gulf, revenues 
guaranteeing the amortization and the interest of the loans concluded 
by the Government of the Shah with the " Banque d'Escompte et des 
Prets de Perse " up to the date of the signature of the present arrange- 
ment, shall be devoted to the same purpose as in the past. 

It is equally understood that the revenues of the Persian customs of 
Farsistan and of the Persian Gulf, as well as those of the fisheries on the 
Persian shore of the Caspian Sea and those of the posts and telegraphs, 
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shall be devoted, as in the past, to the service of the loans concluded by 
the Government of the Shah with the Imperial Bank of Persia up to the 
date of the signature of the present arrangement. 

V. 

In the event of irregularities occurring in the amortization or the 
payment of the interest of the Persian loans concluded with the " Banque 
d' Escompte et des Prets de Perse," and with the Imperial Bank of Persia 
up to the date of the signature of the present arrangement, and in the 
event of the necessity arising for Eussia to establish control over the 
sources of revenue guaranteeing the regular service of the loans con- 
cluded with the first-named bank, and situated in the region mentioned 
in Article II of the present arrangement, or for Great Britain to estab- 
lish control over the sources of revenue guaranteeing the regular service 
of the loans concluded with the second-named bank, and situated in the 
region mentioned in Article I of the present arrangement, the British 
and Eussian Governments undertake to enter beforehand into a friendly 
exchange of ideas with a view to determine, in agreement with each 
other, the measures of control in question and to avoid all interference 
which would not be in conformity with the principles governing the 
present arrangement. 

Early in 1911 the Persian Government, urged by the desire to rid 
itself if possible of the heavy indebtedness in which it was obligated 
to both Great Britain and Russia, decided to take steps for the 
rehabilitation of its financial system. The Persian Charge d' Affaires 
in Washington was instructed to present the situation to the United 
States Government with the request that some informal indication 
be given by that government as to what Americans, if any, were 
competent and suitable to assist the Persian Government in its pro- 
ject. In compliance with the request thus made, the Persian Charge 
was informed that, among others, Mr. W. Morgan Sinister was, in 
the opinion of the American Government, eminently qualified to 
take up the work in question. In view of these representations, 
Mr. Shuster became the Persian Government's choice and he decided 
to avail himself of the opportunity thus offered of attempting to 
restore that government to an economic basis consonant with its 
dignity as a member of the family of nations. Thereupon with 
the full knowledge of the Department of State he executed a con- 
tract with the Persian Government (an official copy of which was 
filed with the Department) whereby it was agreed that he should go 
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to Persia and apply himself for the space of three years to putting 
the Persian Government on a firm financial footing. In April, 1911, 
accompanied by four assistants of his own selection, he left the 
United States and arrived in Teheran in the early part of May. 
Almost from the day of his arrival it became plain that, however 
welcome his services might be to the Persians themselves, neither 
their performance nor his presence in Persia for the purpose of carry- 
ing them out was viewed by Russia in a friendly light. By the end 
of November it became apparent that if his presence at Teheran for 
the continued fulfillment of his duties as Treasurer-General of the 
Persian Empire — a post conferred upon him by the Persian Na- 
tional Council by the law of June 13, 1911 — ■ was to depend solely 
on the will of Russia, it would swiftly come to an end. So unalter- 
ably had Russia determined upon ousting the American Treasurer- 
General that at that stage a Russian army of 8,000 men had invaded 
Persia and were at or on the way to Kasbin, a Persian town situated 
some one hundred and fifty miles to the southeast of the Caspian 
and eighty miles to the northwest of Teheran. Frequent so-called 
ultimatums were launched against Persia by the Russian Foreign 
Office the tenor of each and all being to the following effect : " If 
you do not break your contract with Shuster we shall send our army 
to do it for you." Great Britain looked on a passive spectator; the 
United States gave no sign ; the Russian invader was pressing down 
from the north; there was fighting and the massacre of Persians at 
Tabriz ; and late in December Persia, invaded by a hostile army with 
its van within two days' march of her capital, her appeals to St. 
Petersburg to have existing difficulties peacefully settled at The 
Hague ignored, and after the Constitutional Government was 
abolished on December 24, 1911 by a coup d'etat, gave in. With 
expressions of the greatest regret, Mr. Shuster was informed that 
as a last resort, and to save, for the time being at least, the few re- 
maining vestiges of Persian sovereignty, Persia was no longer in a 
position to live up to the obligations of the agreement entered into 
under such encouraging auspices ten months before. 

This article does not call for a consideration of the part played by 
Russia in this affair viewed from the standpoint of national ethics. 
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Its purpose is merely to consider briefly the question of the liability 
of a state in international law for consummating the tortious breach 
of a contract between a state and the national of another state oc- 
curring under the peculiar conditions which characterize this case. 
It is true that the incident is closed and that therefore its features 
can only be approached from the academic standpoint. The Persian 
Government has voluntarily made a satisfactory adjustment of the 
contractual rights of Mr. Shuster and his assistants. By making 
this adjustment Persia has assumed and met obligations of no less 
amount or character than she would have incurred in justice, law 
and equity had she herself, of her own volition, and in cool de- 
liberation openly violated the terms of the Shuster contract. She 
has not once officially expressed, nor, it is thought, held the view that 
either Mr. Shuster or his associates were in any way unequal to the 
task set before them, unwilling to perform the various duties con- 
nected therewith, or at any time during the course of their employ- 
ment committed acts which could give Persia the shadow of a right 
to withdraw from the terms of the agreements made by her with one 
or any of them. No better evidence of the satisfaction and esteem in 
which the Americans were held by the Persian Government can be 
afforded than the amazing fortitude and pertinacity with which, 
long after threatened invasion by Russia, and for some weeks after 
the invasion had actually occurred having for its sole purpose the 
ousting of Mr. Shuster, it exhausted all means whereby it was hoped 
that his continued stay might be secured. 

The first question presented is this: Has a nation a right in 
international law to avoid the obligations of a contract entered into 
between it and a national of another Power when as the direct result 
of insisting on living up to its terms the state finds itself invaded by 
a hostile Power under conditions which make resistance utterly hope- 
less ? This question can admit of only one answer. Not only is it 
both the right and the duty of a state to avoid such an obligation as 
that presented by the facts in this case, but it is both its right and its 
duty to avoid any obligation, whether entered into with a private 
person or solemnized with those pledges of national faith which seal 
friendly compacts between nations, when to do otherwise would be 
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to incur even the slightest chance of a risk to the integrity of those 
inherent attributes of sovereignty the possession of which alone makes 
it possible for any state to enter into or live up to the terms of anv 
agreement which it may perfect. To maintain its place in the family 
of nations a state must stand four-square whenever any attack upon 
its sovereign rights is threatened or apprehended ; and as to the exist- 
ence of the threat or the grounds of apprehension the state must 
necessarily be its own judge. 

By none have these principles been more forcibly enunciated 
than by some of the greatest jurists who have ever sat upon the 
bench of the Supreme Court of the United States. By Article II 
of the treaty between the United States and China concluded No- 
vember 17, 1880, it was agreed that Chinese laborers at that time in 
the United States should be allowed to go and come of their own free 
will and accord. By the Act of May 5, 1882, as amended by the Act 
of 1884, it was provided that Chinese laborers dwelling in the United 
States should before leaving this country obtain certificates identify- 
ing them as being located here which on being presented on their 
return should entitle them to re-entry into this country. On October 
1, 1888, Congress passed an act absolutely prohibiting the return of 
any and all Chinese laborers at that time absent from the United 
States irrespective of whether or not they might have in their posses- 
sion the certificates provided by the Acts of 1882 and 1884 identify- 
ing them as individuals who by virtue of the treaty of 1880 were 
entitled to enter and leave the United States of their own free will 
and accord. In the case of Cliae Chan Ping v. United States, Mr. 
Justice Field said : 

it must be conceded that the Act of 1888 is in contravention of express 
stipulations of tlie treaty of 1868 and of the supplementary treaty of 
1880, but it is not On that account invalid or to be restricted in its 
enforcement : 

and on numerous other occasions the Supreme Court has upheld the 
power of the state to enact laws in direct violation of treaty agree- 
ments and asserted that to take the view that the United States could 
not do this, or that it was not its duty to do so as a sovereign state, 
would be to assert that it had not the power to maintain intact the 
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sovereign right of determining who should or who should not enter 
or remain within its territory — ■ a sovereign right which as Mr. Jus- 
tice Field says in the case of Chae Chan Ping v. United States can 
not be abandoned or surrendered. (130 IT. S. 581, 12 L. Ed. 1068.) 

It is true that in these cases the judges have pointedly refrained 
from passing upon the national propriety of this violation of treaty 
obligations ; that the only question before them was whether Congress, 
as the mouthpiece of the nation and within constitutional limitations, 
had the power to pass such acts ; and that the principles enunciated 
by them had little or no application to the question as to whether the 
United States was liable in an international sense to the nation whose 
subjects suffered by this government's failure to live up to the terms 
of the agreement. But the principle which runs through all these 
decisions is that it is not only the right but the duty of a state to 
protect itself; and this is a principle which is generally recognized 
as a fundamental precept of international law. It follows that in 
refusing to carry out the contract entered into with Mr. Sinister and 
his associates, not only in the face of a very well-founded threat of 
invasion, but in the presence of an actual occupation of her territory 
by a hostile force and at least a temporary infringement of her sover- 
eign rights, Persia, as a sovereign state, did her plain and simple 
duty. 

The second question is : Granting that it is not only the right but 
the duty of a state to do all acts which, in its opinion, are necessary 
to avert a threatened injury to its sovereign rights, is it to be held 
liable in international law if, as the result of those acts, injury or 
wrong is inflicted upon another state either directly or indirectly ? 

Theoretically no state should be considered liable in international 
law for the result of acts which it was its right and duty to perforin. 
But just as the offending state is the only judge as to the necessity of 
taking steps to guard its own safety, even at the expense of the 
interests of other states, so are those others the sole judges as to the 
advisability of pressing a claim for indemnity against the former for 
all acts thus committed. ~No matter how pure the motive of the 
national act, the injury has been done to the second state ; as a matter 
of justice the offender should indemnify the injured party for the 
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liarm done ; as a matter of international law the latter has the right 
to demand satisfaction ; but whether or not the demand will be made 
is purely a matter of national policy. 

The policy long followed by the State Department of the United 
States regarding the presentation of claims for indemnity arising 
from failure on the part of foreign states to execute the terms of 
contracts into which they have entered with American citizens 
abroad, is that while, generally speaking, claims of a purely con- 
tractual nature will not be diplomatically pressed against a foreign 
state, such claims, although contractual in their origin, will be made 
the subject of diplomatic intervention when it appears that their 
breach is the result of arbitrary or tortious acts on the part of the 
contracting state, and the claimant's hands are clean. But where 
the nature of the breach is violent, capricious or arbitrary — where 
an element of tort, of positive deliberate wrongdoing is injected into 
the breach of contract — ■ a new element is introduced, and one which 
no state can entirely overlook and hope to maintain the dignity and 
respect due it as a member of the family of nations: that of had 
faith on the part of the offending state in its relations with the 
claimant state. In such cases the policy of .the United States has 
always been to present its claim on behalf of its injured citizen and 
to seek to obtain by direct intervention through diplomatic channels 
the satisfaction which it is thought proper to demand. It is unneces- 
sary to add that the settled policy of the Department is to intervene 
diplomatically on behalf of American citizens where it appears that 
their claims are based on injuries resulting from tortious acts com- 
mitted by the authority of foreign governments not having their 
origin in contractual engagements entered into by such governments 
with citizens of this country. 

But tbe officials of the Persian Government who communicated to 
Mr. Sinister the fact that it was no longer possible for him to exer- 
cise his duties as Treasurer-General did so under the spur of the mos't 
urgent necessity. ISTo better proof of the perfect good faith which 
Persia observed throughout the entire episode can be submitted than 
the fact that it promptly and of its own motion, made a satisfactory 
settlement with Mr. Shuster and his American associates. It was 
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with the most poignant regret that Mr. Shuster's resignation was 
requested; and this was only done at the point of eight thousand 
Russian bayonets. 

Let us suppose, however, that Persia had taken the view that, Mr. 
Shuster's departure having been rendered a necessity against the will 
of the government, against her urgent protest to Russia, she was not, 
as an innocent party, liable for the payment of damages ensuing 
from the breach of the Shuster contract. Would her immunity from 
liability find its source in the departmental policy not to press purely 
contractual claims diplomatically ? Would not the answer be to the 
effect that, although it might be admitted that the contract had, as a 
matter of fact, been broken against the desire and in spite of the 
opposition and protest of the Persian Government, its breach was, 
nevertheless, due to arbitrary and despotic means employed in Per- 
sian territory, and that the rule was therefore mistakenly invoked ? 
If, on the other hand, Persia, in the supposed case, should have 
based her immunity from liability on the theory that as a nation she 
was not responsible for injiiries resulting from the invasion of her 
territory by the armed forces of a third Power which it would have 
been suicidal for her to attempt to oppose, could she have been prop- 
erly met with the reply that it is as yet too early in the development 
of international law to justify an analogy between the case where 
private law places the responsibility upon the actual doer of the 
wrong rather than the passive instrument which he uses for the pur- 
pose of bringing the wrong about, and the situation in international 
law presenting the same state of facts existing between two members 
of the family of nations ? 

Happily we are not without precedent in regard to this point. 
Professor Moore, in his International Arbitrations} quotes from the 
notes of Mr. Kane, one of the United States Commissioners in the 
negotiations the object of which was to obtain an indemnity from 
France for spoliations committed by order of Napoleon against 
American commerce at the end of the first decade of the last century. 
Mr. Moore points out that, apart from spoliations in which the 

1 Vol. V, p. 4473. 
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agency of the French Government through its own officers was in 

question, there was a large class of cases in which it was alleged that 

France influenced or compelled other nations to commit wrongs. 

This allegation especially affected claims growing out of spoliations 

in Holland and Denmark, (p. 4473.) Says Mr. Kane: 2 

Holland, after some ten years of political changes, during which, 
though nominally independent, she was tributary to all the projects of 
France, had received in the month of June, 1806, a king of the Napoleon 
family. But it was manifest that in placing Louis upon the throne his 
brother had not renounced his control over the affairs of that country. 
The form of distinct sovereigns was present to the public eye; but the 
energies of the Dutch people were directed more than ever to the advance- 
ment of the Imperial policy. At last in the concluding month of 1809 
a new crisis approached. At a moment when the finances of Holland 
were in a state of extreme embarrassment she was required to destroy 
her commerce with foreign nations which formed the principal source 
of her revenues. Louis ventured to remonstrate and delay compliance 
with the mandate. He was reminded in reply that the country of which 
he was sovereign was the French conquest and that his highest and 
imprescriptible duties were to the Imperial crown ; and it was announced 
to him in terms which could not be mistaken that the project of uniting 
Holland to the Empire was already matured and that its consummation 
could only be postponed by his unqualified obedience. Among the most 
decided, though not the first tests of his submission, as he has since 
declared, to the world, " the pretended treaty of the 16th of March, 1810, 
which was in fact a capitulation, was presented to him to be ratified." 
" It was imposed," he adds, " by the Emperor," and a prisoner, as Louis 
was at the time at Paris, he had no choice but to yield. The French 
armies had forcibly possessed themselves beforehand of several of the 
Dutch fortresses; French officers of the Customs occupied all the ports 
and outlets of the kingdom; and Napoleon, confounding apparently his 
purposes with their execution, had already directed his decrees to the 
authorities of Holland as if it was one of the departments of France. 
The assent of the king, however, did not avail to prolong his reign. 
The troops of his brother continued to advance, they menaced Amster- 
dam, the popular feeling was inflamed and, in the vain hope of averting 
a new revolution, Louis abdicated on the first of July in favor of his son. 
It was unnecessary ; the Emperor's arrangements were already made : a 
decree of 13 articles was issued on the 9th from the palace of Bam- 
bouillet, the first of which declared that Holland was united to the 
Empire. 

2 Notes on some of the questions decided by the Board of Commissioners under 
the Convention with France of the 4th of July, 1831, Philadelphia, 1836 — Moore, 
Int. Art., Vol. V, p. 4473. 
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The tenth article of the treaty of the 16th of March, 1810, pro- 
vided that all merchandise that had arrived in American vessels in 
the ports of Holland since the 1st of January, 1809, was to be 
placed in sequestration and belonged to France. The result of this 
was that every American cargo without reference to the date of its 
importation was sequestered at once and the greater number thereof 
sold at the Emperor's order and the proceeds received at Paris. " It 
was for the value of these cargoes," says Mr. Kane, " that reclama- 
tions were made before the commissioners * * * Holland was 
already a dependent kingdom and Louis a merely nominal sovereign. 
The treaty was a form; in substance it was an Imperial decree." 
The claims against Denmark, remarks Mr. Kane, 

present a train of wrongs unworthy of the state unquestionably sover- 
eign and protesting to be free, committed against the citizens of a 
friendly nation who have violated no law and were entitled to protection 
by every title of hospitality and justice, but the question before the board 
regarded not Denmark but France. One cannot be charged with the 
acts of the other, for neither was dependent. It may be that the conduct 
of King Frederic was dictated by his anxiety to conciliate the favor of 
the French Emperor; * * * we had nothing to do with his motives 
or his fears. The act was his own; the kingdom of Denmark was then, 
as now, independent. * * * 

This is the broad distinction between the cases of Holland and Den- 
mark. The former was a nominal, the latter an actual sovereign. The 
intervention of one was merely formal, and was exacted by force; the 
other was the voluntary pander to French avidity. 3 

Here, then, is a case in the diplomatic history of our own country 
where we not only insisted upon but obtained from a sovereign state 
the payment of indemnity for wrong inflicted against American 
citizens in the territory of another nation at the former's instigation 
supported by force which it would have been folly to oppose. To 
state that the action of Persia in terminating Mr. Shuster's contract 
was anything but formal, or was not exacted by the application of 
armed force by Russia, would be to make an assertion directly op- 
posed to the facts. Just as at the time of the spoliations offered to 
our commerce Holland had in Louis a crowned sovereign at the head 
of the state, so Persia was at the time of Mr. Shuster's dismissal 

3 Ibid., p. 4476. 
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under a constitutional form of government, where powers were vested 
in a national elective assembly called the Mejliss, with a constitu- 
tional ruler represented during his minority by the Regent; just as 
in 1809-10 Holland was recognized by the whole of Europe as a 
sovereign state, so Persia in 1912 was, and still is, officially recog- 
nized as a member of the family of nations; but is she on that ac- 
count to be considered to have exercised, any more than Holland, 
independent sovereign control over acts which she was forced to com- 
mit at the bayonet's point ? It would seem not, if the principle on 
which so much of the French indemnity of 1831 as was paid in 
reparation of the loss of the vessels confiscated in Dutch ports can be 
said to receive the sanction of the law of nations. 

The result of the doctrine enunciated by Mr. Kane, supported by 
this government and conceded in the particular instance by France, 4 
is that the responsibility for tortious acts committed in the territory 
of a state which is sovereign on paper only, and perpetrated at the 
arbitrary dictation of a superior Power, supported by threats of in- 
vasion or by actual invasion, is not to be avoided by the real author of 
the wrong merely because not committed within the territorial limits 
of the latter, and not carried out through the immediate intervention 
of its own officials. In other words, that the existence of sovereignty, 
shadowy though it is, in the innocent state, does not negative the idea 
of responsibility on the part of the government whose act is, in fact, 
the direct cause of the injury. It would be in vain for Russia to 
point out that whereas, in the Holland case the injury was the direct 
result of a tortious act dictated by Napoleon, the Shuster case pre- 
sents a simple breach of contract ; that the parties thereto were Persia 
and Shuster, and, not being a party, Russia could not be held for the 
breach. It is the lack of good faith evidenced by the tortious 

*On May 10, 1836, President Jackson * * * informed Congress that the 
first four installments under the convention had been received. H. Ex. Doc. 254, 
24 Cong., 1 Sess. The rest of the money was duly paid. S. Ex. Doc. 351, 25 
Cong., 2 Sess.; H. Ex. Doc. 417, 25 Cong., 2 Sess.; H. Ex. Doc. 183, 26 Cong., 1 
Sess. The six installments with interest yielded $5,558,108.07. As the aggre- 
gate of the awards was $9,362,193.27, the dividends, to the payment of which the 
fund was devoted, amounted to 59 -ffflfo of the whole sum awarded. H. Ex. Doc. 
183, 26 Cong., 1 Sess. Moore, Int. Arb., Vol. V, p. 4468. 
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methods by which the breach was brought about that gives the right 
to redress ; and the contractual feature is mainly material in that it 
serves as a basis for the measure of damages to be awarded by way of 
indemnity for the injury inflicted. 

In the agreement between Great Britain and Russia, Persia was 
divided into three separate spheres; a British sphere, a Russian 
sphere and a neutral sphere. The fact that Great Britain and 
Russia agreed as between themselves to maintain a policy of non- 
interference in their respective interests within the zones defined in 
the arrangement, while not of itself a violation of Persia's sovereign 
rights, had, at least, this significance: first, that the state within 
whose limits the respective rights of the parties to the agreement 
were to be observed, did not appear even as a shadowy factor in the 
arrangement ; and, second, that the " control " which either party 
might find itself called upon to establish on the happening of the 
contingency mentioned in Article V, pointed to the possibility of the 
exercise by foreign Powers of paramount authority over the internal 
affairs of a third state, which might well take on the form of acts 
perilously akin to an infringement of sovereign rights. 

While the presence in the instrument of the so-called " guarantee " 
of the integrity of Persian sovereignty is, of itself, an indication 
that those who entered into that arrangement were not unaware of 
the political significance which other nations might be inclined to 
attribute to such an arrangement, and found themselves under the 
necessity of rebutting the somewhat natural presumption that, 
should the parties to the agreement assume control in the event of 
irregularities in the amortization or the payment of interest on the 
Persian loans, the result Avould be in fact, if not in theory, an attack 
on Persian sovereignty. However far this " guarantee " might have 
served as a balm to Persia's wounded self-esteem or to conceal from 
the governmental consciousness the inherent political possibilities of 
the arrangement, its insertion in the instrument does not appear to 
have been taken seriously by the British public. In fact it is worthy 
of remark that the issue of the London Times of November 11, 1911, 
takes Mr. Shuster severely to task for not having recognized the fact 
that Persia was, since the Anglo— Russian agreement, no longer an 
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independent state, but a ward, so to speak, of the two great Powers. 
If this view is correct, and Persia was, at the time of Mr. Shuster's 
contract, the ward of Russia, at least so far as transactions to be per- 
formed in its northern sphere were concerned - — the entrance upon 
the contract relation and upon the execution of its terms might, it 
would seem, either be assumed to be the act of Russia as well as of 
Persia, or the act of Russia alone. If under these conditions Russia 
is to be held as a guardian with limited powers, one of which was the 
right to select Persia's financial advisers, it would seem that, assum- 
ing that in entering into the Sinister contract, Persia had acted be- 
yond the scope of her authority, her action was, nevertheless, ratified 
by Russia by the failure of the latter officially to assert her authority 
before the negotiations, which terminated in the signing of the con- 
tract, were completed. Russia, by her inaction, might well be said 
to have made Persia's act her own, and by forcibly bringing Mr. 
Shuster's contract to an end, to have become liable on the contract. 
If we assume that Russia's intervention was merely incidental to a 
general authority born of the Anglo— Russian agreement, to which 
Persia was in no sense a party, it would necessarily seem to follow 
that not only would Russia be liable for the consequences, but that 
Persia would be exempted from all responsibility. 

Whatever may be said as to the limited nature of the control over 
the so-called northern sphere of interest, to which, by the Anglo- 
Russian agreement, Russia was entitled, or felt herself entitled to 
exercise so far as England was concerned, and assuming that it was 
in the exercise of such control as she could claim thereunder, that she 
undertook to invade Persia for the avowed purpose of expelling Mr. 
Sinister, there can be no doubt that according to her interpretation 
of the agreement, matters pertaining to the regulation of Persia's 
finances — including therein the right to declare what officials should 
be employed for that purpose — were wholly within her sphere of 
interest and regulation. The conditions imposed by the Russian ul- 
timatum that Persia should in the future appoint no foreigners to 
official posts without the consent of the Russian and British Govern- 
ments were no more nor less than a prohibition against the exercise by 
that government of purely sovereign prerogatives, the title to which 
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— at least in the northern sphere of interest — Russia thereby in- 
dicated, all too clearly, was, in her opinion, vested in herself alone. 

It is, however, difficult to avoid the conclusion that at least up to 
the time of the invasion of Northern Persia by Russian troops for 
the purpose of asserting what Russia chose to consider her authority 
in matters pertaining to the domestic affairs of the Persian Govern- 
ment, there had been no direct attack on Persian sovereignty. The 
mere fact that Great Britain and Russia agreed not to interfere with 
the grant of, or seek concessions in the divisions of territory men- 
tioned in the agreement, did not of itself tend to diminish Persia's 
political rights over the respective spheres; nor was the agreement 
concluded between the parties that on the happening of a given con- 
tingency, each would, as between themselves, be authorized to estab- 
lish control over the sources of Persian revenue situated in the regions 
described in Articles Nos. I and II, tantamount to a declaration that 
at least prior to such interference Persia's national authority was not 
paramount in the spheres in question. It follows that, although the 
agreement tended materially to lessen the prestige of the Persian 
Government as a member of the family of nations in that it fore- 
shadowed the possibility of the exercise of such foreign control over 
her domestic affairs as might lead to a diminution of her sovereign 
rights, Persia remained after, as before its execution, a sovereign 
Power. 

Assuming the correctness of the proposition that the history of 
international intercourse is not without its precedents which hold that 
a third party in international law may be held liable for wrongs 
which it inflicts by means of duress brought to bear upon a second 
party in international law, there remains to be considered whether 
the nature of the act committed by Russia is such as would give rise 
to a just claim for indemnity on behalf of the persons injured. 

Just what has Russia done to Mr. Shuster ? She has driven him 
out of Persia by employing a force of 8,000 men, violating the prop- 
erty rights which he acquired by entering into his engagement with 
the Persian Government, and which he was faithfully carrying out 
according to the terms of the contract. Let us suppose that it was 
Russia and not Persia who invited Mr. Shuster to rehabilitate her 
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finances, and that at the end of six months, and while he was con- 
scientiously carrying out the duties which he had engaged himself to 
perform, he had been informed by the Russian Government that his 
services were no longer required, and that unless he desisted from 
their performance and left the country he would be expelled by force. 
No student of international law or of the recognized modes of inter- 
course between nations would hesitate for a moment in coming to the 
conclusion that the matter would be one for settlement at the Hague 
Court, and that that tribunal would, on the facts given, find that Mr. 
Shuster was entitled to an indemnity for a tortious breach of con- 
tract broken in bad faith by the government which had thus em- 
ployed him. 

Does the fact that Russia saw fit to bring this result about by in- 
vading the territory of a nation with whom she and the United States 
were at peace, and by enforcing Mr. Shuster's departure by the use 
of her military forces instead of her municipal police, alter her 
responsibility in this matter ? Can the fact that she invaded with a 
hostile force territory as yet under the nominal rule of a nominal 
Persia with the avowed purpose of bringing about Mr. Shuster's de- 
parture, serve to clothe a proceeding which, had it been performed 
within her own territory and through her own police authorities, 
would have amounted to a flagrant private wrong, with the dignity of 
an act of war ? 

Russia is scarcely in a position to contend that the invasion of 
Persia was any more than a legitimate resort to the use of means 
adequate to rid the northern sphere of the territory of its ward from 
the presence of obnoxious foreigners. It is not for a moment to be 
supposed that Russia, who, jointly with Persia, was a signatory to 
the convention ratified March 10, 1908, by which the high contract- 
ing parties bound themselves not to engage in mutual warfare, except 
after a public declaration announced to that effect, 5 would depart 
from principles to which she had subscribed as one of the first pro- 
moters and most earnest advocates of the great international peace 
movement which has enlisted the sympathies of the world during the 

5 Articles I and II of the convention regarding the opening of hostilities, Hague 
Peace Conference 1907. 
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past ten years. She can only be assumed to have taken this step in- 
spired by the conviction that, within the limits of the authority con- 
ferred upon her by the Anglo-Russian agreement, she had a right to 
do so ; and while it must be conceded that as between herself and the 
United States she was necessarily the only judge of her rights in this 
matter, this fact could not relieve Russia from the consequences of 
an act deliberately planned and as deliberately carried out by her 
in her capacity as a sovereign state. 

But let us assume for the moment that the invasion of Persia is to 
be regarded as an act of war — not in the sense of a casus belli — 
but as the first of a series of hostile acts which, between nation and 
nation, constitutes a state of war. Is the breach of Mr. Shuster's 
contract to be considered as an injury incident to or coming in the 
track of war and as such incapable of giving rise to any just ground 
of indemnification ? The whole history of the Russo— Persian em- 
broilment makes it plain that the termination of Mr. Shuster's con- 
tract, and the destruction of the property rights originating therein, 
far from being incidental to the hostile acts performed by Russia on 
Persian territory was the true raison d'etre of the political situation 
which resulted from the invasion of Persia by the Russian troops. 

Again, can it be said that a nation which is successful in bringing 
about the result which caused it to resort to armed conflict is re- 
sponsible in damages for having carried out its object ? As between 
belligerent states the answer must necessarily be in the negative 
since the vanquished is hardly in a position to collect indemnity from 
the victor, and the latter is the only tribunal to decide upon the 
amount. But it is thought that no one would venture to assert that 
a tortious act committed under conditions which partake of the out- 
ward manifestations of a belligerent act would not render the offend- 
ing state liable to the payment of indemnity merely because the 
offended state may choose to enforce its claim through diplomatic 
channels rather than by open war. Russia took the view that she 
had the right to say who should and who should not be Persia's 
financial advisers ; in the exercise of this right she chose to take steps 
the result of which was to break Mr. Shuster's contract and to cause 
him to leave Persia; and the fact that she decided to employ her 
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military forces to attain her object merely indicates that, in her 
opinion, the employment of this means was no more than adequate 
to bring about the results which she desired to obtain. The fact that 
Russia made use of the military arm aggravates, if anything, the com- 
mission of the tort in that it accentuates the fact that she was de- 
termined to commit it even at the risk of forcing a bloody and ruin- 
ous war upon her defenseless neighbor ; and merely because the com- 
mission of the tort involved the invasion of a territory over which 
she claimed a control of which the invasion itself affords the best 
proof, she can not claim exemption from liability on the ground 
that Mr. Shuster's departure was no more than a necessary incident 
to the existence of hostilities between herself and Persia. If war in 
truth existed — which for reasons already given Russia, can not be 
heard to contend — it was a war conducted for the sole purpose of 
destroying the contract rights of American citizens; the accomplish- 
ment of an act by the use of the public forces of a state which, if 
brought about by the municipal authorities, would have rendered her 
liable to a just claim for indemnity. The greater the force employed 
the greater the wrong. If the United States did not choose to re- 
taliate in kind, who shall say that this is an admission that no just 
ground for such a claim existed or that Russian liability remained 
any the less through failure to enforce it? 

In answer to the suggestion that Russia's actions were directed 
against Mr. Shuster as a Persian official and not as a citizen of the 
United States, it must be admitted that it was not, in view of our 
generally accepted doctrine of noninterference in the internal affairs 
of other nations, incumbent upon the United States to support and 
maintain him in his official capacity as Treasurer-General of Persia. 
With Russia's policy toward Persia this country had and has no direct 
or immediate concern. Public opinion is not as yet educated up to the 
standard of justifying intervention by one or more states when in its 
or their opinion the sole object of intervention is to put a stop to what 
may appear the perpetration of a gross national wrong. The ques- 
tion of right or wrong as between nations will never be decided until 
it is passed upon by public opinion encouraged to repressive action 
by a general sanction, whether taking the form of joint coercion 
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directed against the offending state, or of binding decrees rendered 
by those selected by the nations to pass as a tribunal upon the issue of 
each particular case, and to sit as supreme judges of the event. 

But if the United States was not authorized to take action against 
the exercise of Russian authority in Persia, even if the exercise of 
the power she chose to assume was to result in the deposition of the 
Treasurer-General, this country was entitled to insist that were steps 
to be taken to that effect, Mr. Shuster should be protected in his 
rights of person and property, including the right accruing from his 
contract with the Persian Government. In pursuance of this duty 
the Department dispatched a note on the first day of December, 1911, 
stating that it would insist on the observance of the guarantees of 
person and property which Mr. Shuster as an American citizen had 
a right to expect. 

What action would have been taken, or against whom demand for 
reparation would have been directed is an open question, since the 
Persian Government at once and of its own accord arranged a settle- 
ment with Mr. Shuster and the American members of his staff. But 
it would seem that had not Persia acted with such promptness in the 
matter, the question of Russia's liability could not well have been 
avoided. It is not to be presumed that the Department would have 
advocated the propriety of pressing a claim for indemnity against 
Persia for damages resulting from an act committed against her 
earnest protests, in utter disregard of her sovereign rights, and in 
which she took no voluntary part. In preferring a claim against the 
Russian Government the Department would have had the sanction 
of the most elementary principles of right and justice supported by 
the precedent afforded by the negotiations resulting in the payment 
of the French indemnity in 1831, in which this country was so ably 
represented by Mr. Kane and his associates. On the other hand, to 
have refrained from presenting a demand against Russia, had the 
necessity therefor arisen, would have established the precedent that 
while this government will seek redress from a sister state for in- 
juries resulting from a tortious act committed by that state within 
its own territory, it will not do so when the wrong is accomplished by 
means of the employment of the military arm within the confines of 
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a state too weak to offer effectual protest against this exercise of des- 
potic power ; and that henceforth foreign states may feel themselves 
at liberty to destroy with impunity contract rights vested in Ameri- 
can citizens by virtue of agreements entered into by them with third 
countries with the general consent and approbation of this govern- 
ment and of its people. 

Clement L. Bouve. 



